UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

LEONARD LOGEMANN, Case No. 87-188-WJ
CLARABELL LOGEMANN
Chapter 12
Debt or .

ORDER ON OBJECTI ON TO PLAN

On May 4, 1988 a hearing on confirmation of plan was conducted in
Council Bluffs, lowa. Anong the participants at the hearing were
C.R Hannan, the debtors' counsel, and Anita L. Shodeen, the standing
Chapter 12 trustee. The sole issue before the court is whether the
debtors' proposed deedback of certain farm and is subject to
trustee's fees. The court ordered briefs to be filed by June 6,

1988. Only the trustee submtted a brief. The court considers the
matter fully submtted.

FACTUAL BACKGROUND

On January 28, 1987 the debtors filed a petition for relief under
Chapter 12. On March 27, 1987 the Federal Land Bank (FLB) filed a
proof of claimin the anmount of $143,795.14 plus interest, fees and
expenses. This claimis secured in part by a first nortgage on 272
acres of farm and. Under their anmended and substituted plan the
debtors propose to fix the FLB's all owed secured cl ai m at

$168, 500. 00. The
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debtors plan to convey the 272 acres to the FLB in full satisfaction
of their debt. The plan calls for the FLB to sell the |land back to
the debtors on contract on certain ternms not relevant here. The
debtors propose not to pay trustee's fees on the contract paynents
made to the FLB
DI SCUSSI ON

The trustee argues that paynents on all inpaired clainms are
subject to trustee's fees. She contends that the debtors' treatnent
of the FLB's claiminpairs the claim Thus, she concludes paynents
made on the FLB contract nust be included in calculating the fees.

Cases considering the fee issue generally fall along two |ines.
The first holds that clainms that are nodified and thereby inpaired

are subject to trustee's fees. Inre Geseth, 78 B.R 936 (D. Mnn

1987); In re Hildebrandt, 79 B.R 427 (Bankr. D. Mnn. 1987); In re

Rott, 73 B.R 366 (Bankr. D. N.D. 1987); and In re Hagensick, 73

B.R 710 (Bankr. N.D. lowa 1987). |In Hagensick, the bankruptcy

court relied upon Chapter 13 cases in interpreting the "payments nade
under the plan" |anguage found at 11 U.S.C. section 1202(d)(1)(B). *!
After extensively surveying those cases, the court concluded that

nodi fied clains are to be consi dered

! Subsections (c) and (d) of 11 U S.C section 1202 have since been repealed in both

the Northern and Southern Districts of |Iowa by operation of section 302(d) of the
Bankruptcy Judges, United States Trustees, and Fam |y Farner Bankruptcy Act of 1986. 28
U S.C. section 586(e) now governs the appoi ntnment and conpensati on of standing trustees.



“under the plan" and therefore subject to the trustee's fees. [1d. at
714. Both the district court in Greseth and the bankruptcy court in

Hi | debrandt pointed out that 11 U S.C section 1222(a)(1) required

that the plan "provide for the subm ssion of all or such portion of
future earnings or other future inconme of the debtor to the
supervi sion and control of the trustee as is necessary for the

execution of the plan". Geseth, 78 B.R at 940; Hil|ldebrandt, 79

B.R at 428. The Hil debrandt court al so pointed out that:

11 U.S.C. 1225(b) requires that all "disposable
i ncone"” not necessary for “maintenance or
support of the debtor" or for "paynent of
expendi tures necessary for the continuance,
preservation and operation of the debtor's

busi ness" be paid into the plan. Paynments to
prepetition creditors do not fit under either
excepti on above.

Hi | debrandt, 79 B.R at 428.

The G eseth and Hil debrandt courts expressed concern regarding

t he conpensation schene for standing Chapter 12 trustees. Under the
U.S. Trustee program those trustees are paid fromthe fees they
collect. See 28 U. S.C. section 586(e). The courts noted that if
paynments were nade "outside of the plan" the paynent nmechani sm woul d

be underm ned. G eseth, 78 B.R at 940; Hildebrandt, 79 B.R at 428-

429.

In contrast, the courts in In re Erickson Partnership, 83 B.R

725 (D. S.D. 1988) and In re Land, 82 B.R 572 (Bankr. D. Colo.

1988) ruled that paynents on inpaired clainms are not subject to



trustee's fees if debtors directly
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make paynents to those creditors. Both district courts found that 11

U.S.C. section 1225(a)(5)(B)(ii) authorized direct paynments. That

section provides:

(a) Except as provided in subsection (b)
the court shall confirma plan if--

(5 with respect to each all owed secured
provi ded for by the plan--

(B)(ii) the value as of the effective
date of the plan, of property to be
distributed by the trustee or the
debt or under the plan on account of
such claimis not |less than the

al | oned anount of such claim

(Enphasis added.) The courts also relied on 11 U. S.C. section 1226(c)
whi ch reads "[e] xcept as otherw se provided in the plan or in the
order confirmng the plan, the trustee shall make paynents to
creditors under the plan."”

Central to the Erickson and Land resolution of the fee issue was
28 U. S.C. section 586(e) which governs conpensation of standing
Chapter 12 and 13 trustees in the United States Trustee Districts.

It provides:

(e)(1) The Attorney Ceneral, after
consultation with a United States trustee that
has appoi nted an individual under subsection
(b) of this section to serve as standing
trustee in cases under chapter 12 or 13 of
title 11, shall fix--

(A) a maxi mum annual conpensation
for such individual, not to exceed



the annual rate of basic pay in
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effect for step 1 of grade GS-16 of the
General Schedul e prescribed under section
5332 of title 5; and

(B) a percentage fee not to
exceed- -

(i) in the case of a debtor
who is not a famly farnmer, ten percent; or

(i) in the case of a debtor
who is a famly farner, the sum of - -

(I') not to exceed ten percent of
t he paynents nade under the plan of such
debtor, with respect to paynents in an
aggregate anount not to exceed $450, 000;
and

(I'l') three percent of paynents
made under the plan of such debtor, with
respect to paynents made after the
aggr egat e amount of paynment s made under

based on such maxi mum annual conpensation and
the actual, necessary expenses incurred by such
i ndi vi dual as standing trustee.

(2) Such individual shall collect such
percentage fee from all paynents received by
such individual under plans in the cases under
chapter 12 or 13 of title 11 for which such

i ndi vi dual serves as standing trustee.

Id. (enphasis added). The courts found the latter underscored
| anguage to be indicative of Congressional intent that fees are to be
cal cul ated only on paynents actually received by the trustee. They

concl uded that the Chapter 13
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cases relying on the "under the plan"” theory for purposes of

assessing fees are no |l onger apposite to the issue. Rather, the
courts considered the critical factor to be whether the trustee or
t he debtor nakes the paynent.

Under the Erickson and Land approach, it is clear that to the

extent debtors are pernmitted to nake direct paynents, such paynents
cannot be used in calculating the trustee's fee. A likely effect of
t hese deci sions on the operation of the standing Chapter 12 systemis
to deprive the systemof its funding source. The Erickson court
recogni zed this but concluded that the trustees nust seek a renedy
from Congress, not fromthe courts. Erickson, 83 B.R at 729, Yet,

the court inlnre Wight, 82 B.R 422, 423 (Bankr. WD. Va. 1988)

enphasi zed that it retained the discretion to determ ne what paynents
are received by the trustee:

Notwi t hstanding the fact that 28 U.S.C. § 586
now vests in the Attorney General the authority
to set a maxi mum 10 percent fee collectible by
the trustee 'fromall paynents received , and
thus fix the trustee's annual conpensation, the
bankruptcy court in the confirmation process
continues to control what funds are in fact
recei ved by the trustee.

This court finds reliance upon 11 U.S.C. sections
1225(a)(5)(B)(ii) as authority for direct paynents on inpaired clains
m spl aced. The reference to property being "distributed by the

trustee or the debtor” may sinply anticipate the direct paynents that

will be made by the debtor once the plan, which may extend three



years or five
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years with perm ssion of the court pursuant to 11 U S.C. section
1222(c), is otherw se conpleted. Indeed, 11 U S.C. section
1325(a)(5)(B)(ii) is simlar to section 1225(a)(5) (B)(ii) except it
mentions neither the trustee nor the debtor. Such om ssion appears
not ewort hy when conpared with certain simlarities and differences
bet ween ot her provisions of Chapter 12 and Chapter 13.

Bot h section 1222(b)(5) and section 1322(b)(5) permt the plan
to provide for the curing of a default within a reasonable tinme and
t he mai ntai nance of paynents as |long as "the case is pending on any
unsecured claimor secured claimon which the | ast paynent is due
after the date on which the final paynment under the plan is due". 2
Bot h section 1222(b)(7) and 1322(b)(8) state that the plan nay
"provide for the paynment of all or part of a claimagainst the
debtor fromproperty of the estate or property of the debtor". 3
However, section 1322 does not contain a subsection simlar to
section 1222(b)(9) which states that the plan nmay "provide for

paynment of allowed secured clains consistent with section 1225(a)(5)

of this title, over a period exceeding the period

2 Unli ke any provision in section 1222(b), 1322(b)(2) specifies that a debtor nay

not nodify the rights of a holder of a claimsecured only by the debtor's principal
resi dence

8 11 U S.C sections 1207(a) and 1306(a) provide that property of the estate

i ncl udes property the debtor acquires and debtor's earnings while the respective
chapter case is pending. 11 U S.C sections 1207(b) and 1307(b) indicate that the
debtor typically remains in possession of property of the estate while the
reorgani zati on case i s pending.
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permtted under section 1222(c)". % Sinilarly, whereas section
1322(c) provides that “the plan may not provide for paynents over a
period that is longer than three years, unless the court, for cause,
approves a |longer period, but the court nmay not approve a period
that is longer than five years", section 1222(c) inserts the
i ntroductory | anguage-"[e] xcept as provided in subsections (b)(5)
and (b)(9).”

Nor does this court find section 1226(c) persuasive authority
for direct paynments on inpaired clains. The legislative history for
former section 1326(b) which is now codified at section 1326(c) and
which is simlar to section 1226(c), indicates that the trustee
typically should make the distribution to creditors under the plan.
Senate Report No. 95-989, 9th Cong., 2d Sess. 142 (1978). MNbreover,
both section 1226(a) and its counterpart, section 1326(a)(2), direct
the trustee to distribute paynents and funds received in accordance

5

with the plan upon confirmation. If the plan

4 Unli ke the typical Chapter 12 fact situation, the only usual Chapter 13

i ndebt edness that would require nore than between 3 and 5 years of paynents to satisfy
is that upon the principal residence. As noted in footnote 2, the rights of such a

cl ai m hol der can not be nodified

5 11 U S.C section 1222(a)(1) requires that the debtor

submit all or as nmuch future earnings and inconme to the trustee as is necessary for
execution of the plan. 11 U S C section 1322(a)(1) is simlar to section 1222(a)(1).
11 U S.C section 1326(a)(1) requires the debtor to commence submitting to the trustee
the paynents proposed by a plan within 30 days after the plan is filed unless the court
orders otherwise. Parenthetically, it should also be noted that both section 1225(c)
and section 1325(c) allow the court after confirmation of a plan to order any entity
fromwhi ch the debtor receives income to pay all or part of such incone to the trustee.
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is not confirmed, the Chapter 12 trustee nmust return the paynents to
the debtor after deducting adm nistrative expenses and the percentage
fee for the standing trustee. 11 U S. C. 1226(a)(1) and (2). The
Chapter 13 trustee nust deduct admi nistrative expenses according to
11 U.S.C. S 1326(a)(2). Both section 1226(b) and 1326(b) nandate
that "[b]efore or at the tine of each paynent to creditors under the
pl an" certain adm nistrative expenses and the trustee's percentage
fee will be paid. ©

Li kewi se, this court does not adopt the conclusion that Congress
contenpl ated that trustee fees would not be calculated on certain
i mpaired clainms by including the | anguage Hall paynents received by
such individual"™ in 28 U S.C. section 586(e)(2). Contrary to the
findings in Erickson and Land, the concept of "under the plan" is
still viable as can be seen fromthe above underscored | anguage in
section 586(e) (1)(B)(l). That is, the critical question with regard
to calculation of the trustee's fee is whether the paynent in issue
is upon an inpaired claimand is not whether the trustee makes the
payment. Hagensick, 73 B.R at 713.

Even if this court found the second |line of cases persuasive,
policy grounds woul d mandate the court frequently exercising its

discretion to determne and to direct what

6 11 U S. C section 1226(b)(2) refers to subsections 1202(d) and 1202(e); 11 U S.C
section 1326(b)(2) refers to 28 U S. C. subsections 586(b) and 586(e)(1)(B). See also
11U. S. C. sections 1202(b)(4) and 1302(b)(5) (trustee nust ensure that debtor conmences
naki ng tinely paynents required by confirnmed plan).
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paynments are received by the trustee. Cearly, concern over
provi di ng reasonabl e conpensation for standing trustees in order to
attract qualified and dedi cated individuals can not be
over enphasi zed. |Indeed, conparing the duties set forth in 11 U S. C
section 1202(b) with those found at 1302(b) suggests that Congress
intended the role of the Chapter 12 trustee to be broader than that
of the Chapter 13 trustee.

Finally, this court finds that the active role of the trustee as
a deference to any "race to the courthouse" by one or nore creditors
during the tinme the case is pending is certainly of equal inportance
froma policy standpoint. That is, in the usual case permtting
di rect paynment by the debtor to the creditor, the parties have agreed
on the events of default and that the creditor, not the trustee, wll

nonitor such occurrences. |In re Erickson Partnership, 77 B.R 738,

748 (Bankr. D. S.D. 1987). Typically the arrangenent contenpl ates
lifting the stay without further notice or hearing upon an event of
default. Oobviously, that puts not only the debtor but also the other
creditors under the plan at risk. It has been this court's policy to
all ow "default" I anguage to take effect upon the conpletion of the
plan term Wile the case is pending, however, the trustee nonitors
the plan paynents, the anmount of disposable incone and the debtor's
general conpliance with matters such as naintaining proper insurance.

In the present case, there can be no dispute that the



treatnent of the Federal Land Bank's claimhas been nodified fromthe
original |oan docunments. Accordingly, the claimis inpaired. It is
under the plan. Plan paynments on that claimare subject to the
trustee's percentage fee.

CONCLUSI ON_ AND ORDER

WHEREFORE, based on the foregoing discussion, the court finds
that Federal Land Bank's claimis inpaired, that the contract
paynments are under the plan and that they are subject to the
trustee's fees.

THEREFORE, the trustee's objection to the plan is sustained. The
debtors shall submt an anmended plan that conports with this order by
Sept enber 6, 1988.

Signed and dated this 16th day of August, 1988.

LEE M JACKW G

CH EF U.S. BANKRUPTCY JUDGE



